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IN THE COURT OF CRIMINAL APPEALS OF THE STATE OFM(I)%MCH'E

RICHARD EUGENE GLOSSIP,
Petitioner,
Case No. PCD-2015-820

V.

THE STATE OF OKLAHOMA, Execution September 30, 2015

Respondent.

RESPONSE TO PETITIONER’S FIRST SUPPLEMENT TO SUCCESSIVE
APPLICATION FOR POST-CONVICTION REVIEW, MOTION FOR
DISCOVERY, AND MOTION FOR EVIDENTIARY HEARING

COMES NOW the State of Oklahoma, by and through Jennifer B. Miller,
Assistant Attorney General, and hereby provides the following response to
Petitioner’s First Supplement to Successive Application for Post-Conviction
Review, Motion for Discovery, and Motion for Evidentiary Hearing, filed with this
Court on September 21, 2015.

-ARGUMENT AND AUTHORITY

I. PETITIONER’S EIGHTH AMENDMENT CLAIM IS
PROCEDURALLY BARRED FROM REVIEW.

In his first broposition of error, Petitioner claims newly discovered evidence
supports his claim that he is innocent, such that his execution would violate the
Eighth Amendment. He submits additional “new” evidence in support of this
claim in his first supplement. However, Petitioner continues to present evidence
that is not truly “new” because it could have been earlier discovered through the
exercise of reasonable diligence and it does not show that no reasonable fact

finder would have found him guilty.



Affidavit of Joseph Tapley

In his first supplement, Petitioner asserts that the September 2015 affidavit
of Joseph Tapley, Justin Sneed’s alleged former jail cell mate, is “new” evidence
supporting his first proposition of error. To summarize, Mr. Tapley alleges that
he was Mr. Sneed’s cell mate from the summer of 1997 until October 1997 in the
Oklahoma County Jail. Attachment N at §9 1-2. Mr. Tapley claims that Mr.
Sneed “told [him] very detailed accounts of how [Sneed| killed Barry Van Treese
on two or three separate occasions.” Id. at § 5. Mr. Tapley believes that Mr.
Sneed “did it for the money because [Sneed] told [him] the money was in the car,”
although Mr. Tapley admits that he does not “remember the exact words [{Sneed]
said.” Id. Mr. Tapley is “sure that Justin Sneed acted alone” because Mr. Sneed
never mentioned that someone else was involved or said Petitioner’s name. Id. at
11 10, 17.

Petitioner has not demonstrated that his first proposition, to the extent that
it is based on Mr. Tapley’s affidavit, meets the requirements of 22 0.5.2011, §
1089(D)(8)(b}(1) and (2). Mr. Tapley’s affidavit does not entitle Petitioner to relief
or an evidentiary hearing for largely the same reasons that Michael Scott’s
affidavit failed to warrant relief or an evidentiary hearing. See Respondent’s
Response to Successive Application at 23-28.

First, Petitioner has not set forth sufficient specific facts showing that this
evidence — of Mr. Sneed sharing the details of his crime with his cell mate without

mentioning Petitioner’s name — was unavailable through the exercise of reasonable
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diligence at the time of his first application for post-conviction relief filed in
October 2006. See22 0.5.2011, § 1089(D)(8)(b)(1). Indeed, given that Petitioner’s
first trial was held in June 1998, this information, allegedly shared with Mr.
Tapley in 1997, was also discoverable with reasonable diligence prior to
Petitioner’s first trial, second trial, and direct appeals.

Petitioner stresses that Mr. Tapley did not contact his attorney until less
than 24 hours before his scheduled execution. First Supplement at 3. However,
even if Mr. Tapley came forward only after recent media attention on Petitioner’s
case, § 1089(D)(8)(b)(1) focuses on when the factual basis for Petitioner’s claim
became ascertainable through the exercise of reasonable diligence. Here,
Petitioner does not explain what investigation was undertaken prior to his original
post-conviction application or provide sufficient specific facts to demonstrate that
the information provided by Mr. Tapley was earlier unascertainable. Petitioner
argued in his inttial application for post-conviction relief that trial counsel was
ineffective in failing to investigate Mr. Sneed and adequately cross-examine him.
Glossip v. Oklahoma, Case No. PCD-2004-978, Proposition II. And Petitioner’s
defense theory since trial has been that Mr. Sneed was a liar who killed Mr. Van
Treese without any influence from Petitioner. See Glossip v. State, 2007 OK CR
12, 161, 157 P.3d 143, 154. Thus, a reasonable investigation before Petitioner’s
initial post-conviction would naturally have included interviewing those close to
Sneed since his arrest (i.e., his current and former cell mates) to marshal evidence

that Sneed lied in implicating and testifying against Petitioner. In short, the
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inforﬁation now provided by Mr. Tapley was “ascertainable through the exercise
of reasonable diligence” prior to Petitioner’s initial post-conviction.

Second, the facts alleged in Mr. Tapley’s affidavit, if proven and viewed in
light of the evidence as a whole, are insufficient to establish by clear and
convincing evidence that no reasonable fact finder would have found Petitioner
guilty. See 22 0.5.2011, § 1089(D)(8)(b}(2).! To begin with, even accepting as
true the affidavit’s claims, Mr. Sneed never actually told Mr. Tapley that he
acted alone in killing Mr. Van Treese. Thus, Petitioner’s assertion that Mr.
Tapley’s affidavit shows that “Sneed confessed in 1997 to his jailhouse cellmate
that he acted alone in killing Barry Van Treese,” First Supplement at 3, is a gross
misrepresentation of the affidavit’s contents. It is apparent from the face of the
affidavit that Mr. Tapley merely assumes that Mr. Sneed acted alone because
Sneed did not mention an accomplice. Perhaps Mr. Sneed failed to mention
Petitioner because he did not want to become known in the jail as a “snitch.” In

any event, it cannot be said that no reasonable jury would have found Petitioner

! Viewing the evidence “as a whole” and viewing the evidence “in light most favorable to
the State” are not mutually exclusive. Cf. Miller v. State, 2013 OK CR 11, 1171, 313 P.3d
934, 986-87 (stating both that this Court is considering the evidence in the light most
favorable to the State and that it is considering the evidence as a whole); Perry v. State,
1995 OK CR 20, 7 36, 893 P.2d 521, 530 (same). It makes no sense that the drafters of
§ 1089, in stating that this Court must consider new facts in light of the evidence as a
whole, intended for this Court to view the evidence any less favorably to the State in post-
conviction than it would on direct appeal. Rather, the most natural reading of §
1089(D)(8)(b)(2) is that the evidence is to be considered both as a whole and in the light
most favorable to the State. The drafters could not have intended for every credibility
determination and reasonable inference that is drawn from the evidence to be reexamined
anew in an eleventh-hour post-conviction proceeding. This is precisely why a § 1089
petitioner must come forward with clear and convincing evidence of innocence.
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guilty had the jury known the alleged fact that Mr. Sneed described his crime to
his cell mate without mentioning Petitioner. In other words, Mr. Tapley’s affidavit
does not show that Petitioner is actually innocent.

Mr. Tapley’s affidavit does not offer “clear and convincing” evidence of
Petitioner’s actual innocence for multiple other reasons. As Respondent argued
with regard to Mr. Scott’s affidavit, this Court has explained that eleventh-hour
affidavits like Mr. Tapley’s, made within days of a scheduled execution date, are
“inherently suspect.” See Matthews v. State, Case No. PCD-2010-1193, slip op.,
at 7 (Okla. Crim. App. Jan. 7, 2011)? (unpublished}. According to Petitioner, Mr.
Tapley came forward with his claims on the eve of Petitioner’s execution scheduled
for September 16, 2015, and he signed his affidavit on September 21, 2015, just
days before Petitioner’s re-scheduled execution on September 30, 2015. First
Supplement at 3. Mr. Tapley’s affidavit also lacks credibility because it was
generated around 18 years after Mr. Tapley claims he heard Mr. Sneed make the
alleged statements in 1997.

Not only does Mr. Tapley claim to describe conversations that allegedly
occurred almost 20 years ago, but it appears that, if these conversations
happened at all, they may have occurred while Mr. Tapley and Mr. Sneed were

under the influence of drugs. Specifically, Mr. Tapley admits to using

? Pursuant to Rule 3.5(C)(3), Title 22, Ch. 18, App. (Supp. 2014), this unpublished
summary opinion in Matthews is attached hereto as Exhibit A because no published
opinion would serve as well the purpose for which it is being cited.
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methamphetamine with Mr. Sneed while incarcerated and states that Mr. Sneed
was “tweaking” while in jail. Attachment N at 49 13-14. Although Mr. Tapley’s
affidavit attempts to paint the picture of a reformed and reliable man - stating that
he owns a business, has children, and does not want his name in the press or
involved with this case, Attachment N at § 16 — Mr. Tapley’s criminal history tells
a different story. Mr. Tapley’s record indicates that he is not a trustworthy
witness who can offer “clear and convincing” evidence of Petitioner’s innocence.
Over the last two decades, Mr. Tapley has been convicted of: in 1997, grand
larceny, concealing stolen property, rape, and burglary; in 1999, failure to
comply with the Sex Offender Act, unauthorized use of a vehicle, attempting to
elude a police officer, driving while under the influence, and falsely
impersonating another; in 2003, assault and battery with a dangerous weapon;
and, in 2015, driving while under the influence. See State v. Tapley,
CF-1997-1606; CF-1997-3309; CF-1997-5322; CF-1998-3085; CF-1998-7937;
CF-1999-3441; CF-2003-2670; CM-2014-497 *

Put simply, the “inherently suspect” affidavit of an individual who has been
repeatedly convicted of crimes involving deceit, describing alleged conversations
that occurred almost 20 years ago while Mr. Sneed and Mr. Tapley may have been
under the influence of methamphetamine, does not even come close to being clear

and convincing evidence of Petitioner’s actual innocence. This is especially true

3 Cases involving deceit are bolded.



given that Mr. Tapley does not even claim that Mr. Sneed actually said that Sneed
acted alone.

In sum, to the extent that Petitioner relies on Mr. Tapley’s affidavit in
support of his first proposition, he has not demonstrated that the factual basis
supporting this proposition (a) could not have been earlier discovered through
reasonable diligence and (b) shows that no reasonable fact finder would have
found him guilty.

Affidavit of Michael Scott

In his motion to substitute, Petitioner submits a notarized version of
Michael G. Scott’s affidavit, in which Mr. Scott repeats his claim that he heard Mr.
Sneed “brag(]” about “setting Richard Glossip up.” Attachment Fat § 7. Although
Mr. Scott’s affidavit is now sworn and dated, its contents remain the same. Thus,
as previously argued in Respondent’s initial response, Mr. Scott’s affidavit
continues to not meet the requirements of 22 0.S.2011, § 1089(D)(8)(b)(1) and (2).
See Respondent’s Response to Successive Application at 24-28.

First, even if Mr. Scott did not come forward with his claims until recently,
Petitioner has not set forth sufficient specific facts showing that this evidence of
Mr. Sneed’s bragging about “setting up” Petitioner was unavailable through the
exercise of reasonable diligence at the time of his initial post-conviction. See 22
0.8.2011, § 1089(D)(8)(b)(1). Second, Petitioner has not alleged facts that, if
proven and viewed in light of the evidence as a whole, would be sufficient to

establish by clear and convincing evidence that, but for the alleged error, no
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reasonable fact finder would have found him guilty. See 22 0.8.2011, §
1089(D)(8)(b)(2). For starters, Mr. Scott’s affidavit offers little more than
inadmissible hearsay, see Matthews, slip op., at 7-9, and none of the hearsay
exceptions applies. Additionally, Mr. Scott’s affidavit is “inherently suspect”
because it was prepared within days of Petitioner’s scheduled execution date, see
id. at 7, and lacks credibility because it was generated around eight years after
Mr. Scott claims he heard Mr. Sneed make the alleged statements in 2006 and
2007. Mr. Scott fails to offer a convincing explanation for why he did not come
forward with this information until after seeing a Dr. Phil segment on Petitioner’s
case.

In addition, Respondent has obtained evidence that further supports
Respondent’s position that Mr. Scott’s affidavit is suspect. It has been reported
that in a 2005 Oklahoma Department of Corrections document, Mr. Scott
“answer|ed] ‘yes all the time’ to a question ‘Have you lied about something or not
told the truth?” Graham Lee Brewer, Credibility of Glossip case witness comes
into question, records show, The Oklahoman, Sept. 18, 2015, attached as Exhibit
B hereto.” He also admitted to the past use of cocaine, marijuana, inhalants,
amphetamines, and barbiturates. Id. In addition, Mr. Scott has March 2015
convictions of driving under the influence, possession of a controlled dangerous

substance, unlawful possession of drug paraphernalia, and driving without a

* The document referenced in the article is available from the Department of Corrections
should this Court order its release.



driver’s license; and October 2005 convictions for three counts of robbery with
a firearm. See State v. Scott, CM-2015-167; CF-2005-811. As this Court has
explained, it does not remand for an evidentiary hearing in a capital post-
conviction proceeding “on a whim.” Murphy v. State, 2005 OK CR 25, ] 11, 124
P.3d 1198, 1201. Surely the affidavit of an admitted liar, drug abuser, and thief,
containing inadmissible hearsay, prepared nearly a decade after the events
alleged, does not rise to the level of the clear and convincing evidence of actual
innocence that would warrant an evidentiary hearing.

For all of these reasons, Mr. Scott’s affidavit does not meet the requirements
of § 1089(D}(8)(b) and, even if it did meet the statutory requirements, is not
credible on its face. Thus, Petitioner is not entitled to post-conviction relief or an
evidentiary hearing.

Affidavit of Richard Barrett

In his successive application, in support of his first proposition of error,
Petitioner presented the affidavit of Richard Barrett, in which Mr. Barrett
describes his unlawful actions with Bobby Glossip (Petitioner’s brother) and Mr.
Sneed. In relevant part, Mr. Barrett claims that Mr. Sneed used to trade various
items for methamphetamine from Bobby Glossip, including “a nickel-plated .38
caliber handgun.” Successive Application at 19-20. In Petitioner’s successive
application, Petitioner’s counsel asserted that Mr. Barrett’'s claim was

corroborated by the fact that “Bobby Glossip . . . was arrested in 1996 for being



a felon in possession of a firearm, file # CF-96-7587, Oklahoma v. Robert Glossip.”
Successive Application at 20 n.5.

However, Respondent has obtained the police report detailing Bobby
Glossip’s arrest, which describes the seized handgun as “Pistol; Jennings;
Model#Bryco 38/380 Auto; Black in Color; Serial 3590536.” See Exhibit C
attached hereto. Thus, the police report does not corroborate Mr. Barrett’s
statement, as alleged by Petitioner. E-mail records show that Petitioner’s counsel
received the police report, and was separately advised that the gun found on
Bobby Glossip was black, prior to the filing of Petitioner’s application for post-
conviction relief. See Exhibits C, D attached hereto.

Conclusion

Petitioner has not provided this Court with any reliable facts supporting his
first proposition that could not have been presented previously in Petitioner’s
direct appeal or original post-conviction application. Further, Petitioner has not
alleged facts that, if proven and viewed in light of the evidence as a whole, would
be sufficient to establish by clear and convincing evidence that, but for the alleged
error, no reasonable fact finder would have found him guilty. See 22 0.S5.2011,
§ 1089(D)(8)(b). Nor has he shown that a miscarriage of justice will occur if his
execution is carried out. This is because Petitioner’s evidence in no way calls into
question the evidence contained in the existing appellate record, evidence which,

as previously found by this Court, shows Petitioner’s significant involvement in
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the murder. Glossip v. State, 2007 OK CR 12, § 37-53, 157 P.3d 143, 151-54. He
is therefore not entitled to post-conviction relief or an evidentiary hearing.®

II. PETITIONER’S CLAIMS OF INEFFECTIVE ASSISTANCE

OF COUNSEL ARE PROCEDURALLY BARRED FROM
REVIEW. (IN RESPONSE TO PROPOSITIONS TWO AND FOUR)

In his application, Petitioner raises two claims of ineffective assistance. In
his second proposition of error, Petitioner contends that his trial counsel was
ineffective in failing to attack Mr. Sneed’s credibility by attacking (a) the alleged
improper interrogation techniques, and (b) Mr. Sneed’s “modus operandi” of
breaking into cars and motel rooms to support his drug addiction. In his fourth
proposition of error, Petitioner contends trial counsel was ineffective in‘failing to
adequately cross-examine Dr. Chai Choi’s testimony.

In his first supplement, Petitioner submits additional “new” evidence in
support of his ineffective assistance claims: (1) Mr. Tapley’s affidavit; and (2)
expert reports criticizing Dr. Choi’s trial testimony. As shown above with regard
to Mr. Tapley’s affidavit, and as will be shown below in discussing the testimony
of Dr. Choi, Petitioner’s claims of ineffective assistance rely on facts that have
been available and could have been considered in his prior post-conviction

application. Further, these claims do not in any way advance a claim that

® In Respondent’s initial response, in addressing Petitioner’s first proposition, Respondent
submitted an affidavit from Warden Carl Bear showing Mr. Sneed’s recent visitations. It
has come to Respondent’s attention that the date was inadvertently left off this affidavit.
Respondent therefore had this affidavit dated, re-signed, and re-notarized, and files it
with this supplemental response. See Exhibit E attached hereto.
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Petitioner is innocent. Thus, Petitioner is not entitled to any relief. 22 0.8.2011,
8§ 1089(D)(8).
Proposition Two

Petitioner alleges trial counsel was ineffective in failing to investigate and
attack the credibility of Mr. Sneed. Petitioner now incorporates Mr. Tapley’s
affidavit in support of this proposition. First Supplement at 5. As explained in
Respondent’s initial response, Petitioner claimed in his first application for post-
conviction relief that trial counsel was ineffective in failing to investigate Mr. Sneed
and adequately cross-examine him. Glossip v. Oklahoma, Case No. PCD-2004-
978, Proposition II. This Court determined, however, that the claim was barred
because it was “merely an attempt to expand on” Petitioner’s claim raised on
direct appeal that trial counsel was ineffective in failing to adequately cross-
examine Mr. Sneed and object to testimony portraying Mr. Sneed as a follower.
Glossip v. State, No. PCD-2004-978, slip op. at 6 (Okla. Crim. App. Dec. 6, 2007)
(unpublished).

Petitioner’s second proposition, even when supported by Mr. Tapley’s
affidavit, remains barred for two reasons. First, to the extent that the claim is not
the same as raised on direct appeal and post-conviction, Petitioner has not
provided this Court with any reliable facts supporting his claim that could not
have been presented previously in Petitioner’s direct appeal or original post
conviction application. Further, Petitioner has not alleged facts that, if proven and

viewed in light of the evidence as a whole, would be sufficient to establish by clear
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and convincing evidence that, but for the alleged error, no reasonable fact finder
would have found him guilty. See 22 0.5.2011, § 1089(D)(8)(b). Second, to the
extent that the claim is merely a further extension of the claim raised on direct
appeal and in Petitioner’s initial application, it is barred by res judicata. See Smith
v. State, 2010 OK CR 24, 7 38, 245 P.3d 1233, 1243 (issues raised and decided
are barred by res judicata from further consideration).

Proposition Four

Petitioner’s claim of ineffective assistance in Proposition Four is based on
the trial testimony of Dr. Choi. In his first supplement, Petitioner now attempts
to bolster this claim with the reports of Dr. Michael Baden and Dr. Shaku Teas.
First Supplement at 6-7. To sumrmnarize, Dr. Baden contends that Mr. Van Treese
did not bleed to death and that he was dead within minutes of the attack, and Dr.
Teas believes that Mr. Van Treese could not have lived for hours after the attack.
Attachments O, P.

As Respondent previously argued, evidence obtained over eleven years after
trial which is used merely to impeach or discredit the trial testimony of an expert
cannot be considered new evidence that could not have been discovered with
reasonable diligence. See 22 0.85.2011, § 1089(D)(8)(b)(1). With reasonable
diligence, this alleged impeachment evidence could have been discovered prior to
Petitioner’s initial post-conviction. Even if Petitioner now contends that Dr. Choi’s
testimony was “false,” the evidence he submits in support of this claim all could

have been obtained with reasonable diligence. The reports of Drs. Baden and Teas

13



indicate that their analyses were based largely on the autopsy report and the trial
testimony of Dr. Choi. Thus, to the extent that Petitioner argues that Drs. Baden’s
and Tea’s reports show that Dr. Choi’s testimony was false, Petitioner could have
obtained these reports prior to his initial post-conviction.

Further, Petitioner cannot show, based on these opinions merely
challenging Dr. Chot’s testimony, that no reasonable fact finder would have found
Petitioner guilty of murder or would have rendered the penalty of death. The
issues of whether it took Mr. Van Treese hours to die or only minutes and whether
blood loss contributed to his death do not impact Petitioner’s guilt, nor the
aggravating circumstance found in this case — that the person committed the
murder for remuneration or the promise of remuneration or employed another to
commit the murder for remuneration or the promise of remuneration. Even if
Petitioner’s alleged new evidence showed that Dr. Choi’s testimony were “false” on
these issues, these issues simply were not dispositive as to a finding of Petitioner’s
guilt or of the aggravating circumstance in this case. The reports of Drs. Baden
and Teas do not entitle Petitioner to any relief.

Conclusion

Once again, Petitioner has failed to provide this Court with any reliable facts
supporting his claim that could not have been presented previously in Petitioner’s
original post conviction application. Further, Petitioner has not alleged facts that,
if proven and viewed in light of the evidence as a whole, would be sufficient to

establish by clear and convincing evidence that, but for the alleged error, no
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reasonable fact finder would have found him guilty. See 22 0.8.2011, §
1089(D)(8){b). Nor has he shown that a miscarriage of justice will occur if his
execution is carried out. This is because Petitioner’s evidence in no way calls into
question the evidence contained in the existing appellate record, evidence which,
as previously found by this Court, shows Petitioner’s involvement in the murder.
Glossip v. State, 2007 OK CR 12, 4 37-53, 157 P.3d 143, 151-54. He is therefore
not entitled to post-conviction relief or an evidentiary hearing.

III. PETITIONER’S DOUBLE JEOPARDY ALLEGATION IS
PROCEDURALLY BARRED.

In his third proposition, Petitioner argues that the evidence at his first trial
was insufficient to support his conviction and therefore his retrial violated double
jeopardy. In his first supplement, Petitioner offers no additional evidence in
support of his third proposition. Therefore, Respondent does not further address
Petitioner’s third proposition herein.

Motion for Discovery

In his motion for discovery, Petitioner sought assistance in obtaining “actual
polygraph charts,” claiming his attorneys have determined that certain
information discussed during Petitioner’s clemency was “highly suspect,” and
referred this Court to a report from Charles R. Honts, Ph.D., allegedly attached to
this successive application for post-conviction relief. Motion for Discovery at q 4.

As Respondent noted in its response, no such report was attached.
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In his first supplement, Petitioner states that Dr. Honts’s report was
inadvertently omitted and he now files that report, dated July 9, 2015.
Attachment Q. To summarize, Dr. Honts states that, in a July 7, 2015 phone call,
Petitioner’s counsel asked him “to opine concerning the probative value of
disclosing a deceptive result of a polygraph without providing providing [sic| the
foundational materials from the polygraph examination.” Attachment Q at 1. Dr.
Honts concludes that “a polygraph examination result presented without the
supporting materials from said examination is of no value and should not be

discussed or relied upon in any legal proceeding.” Id. at 3.

Nothing in Dr. Honts’s report shows that Petitioner is entitled to discovery.
To begin with, this Court should not consider Dr. Honts’s report because it is
untimely filed. This Court’s Rules provide that “[n]o subsequent application for
post-conviction relief shall be considered by this Court unless it is filed within
sixty (60) days from the date the previously unavailable legal or factual basis
serving as the basis for a new issue is announced or discovered.” Rule 9.7(G)(3),
Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch.18, App. (2015).
Petitioner does not state when he received Dr. Honts’s report, but the report is
dated July 9, 2015. Assuming that Petitioner received the report on this date, he
did not file it with this Court until 74 days later. (Even the date Petitioner
allegedly intended to file the report — September 15, 2015 — was 69 days later.)
Thus, Petitioner is untimely in seeking relief based on Dr. Honts’s report, and the

report should not entitle him to discovery.
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In addition, as Respondent previously argued, two other reasons
demonstrate that Dr. Honts’s report does not warrant discovery. First, “polygraph
tests are not admissible for any purpose.” Matthews v. State, 1998 OK CR 3, 7 18,
953 P.2d 336, 343. Second, although not admissible, the evidence that Petitioner
took a polygraph test and failed it was testified to during Petitioner’s preliminary
hearing on April 22, 1997. See Exhibit F attached hereto. Thus, this information
has been available for years, and Petitioner cannot show reasonable diligence in

attempting to obtain this information.

CONCLUSION
Based upon the foregoing, Petitioner’s successive application for post-
conviction relief, motion for discovery, and motion for evidentiary hearing should

be denied.®

® Should this Court find that Petitioner has presented facts that could not have been
previously discovered through due diligence and that would be sufficient to establish by
clear and convincing evidence that, but for the alleged error, no reasonable fact finder
would have found Petitioner guilty or sentenced him to death, this matter must be
remanded to Oklahoma County District Court for an evidentiary hearing. See 22
0.8.2011, § 1089(D)}.
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Respectiully submitted,

E. SCOTT PRUITT
ATTORNEY GENERAL OF OKLAHOMA

o

JEN . MILLER, OBA# 12074
ATTORNEY GENERAL
313 N.E. 21* Street

Oklahoma City, OK 73105

{403) 521-3921

(405) 521-4534 FAX

ATTORNEYS FOR THE RESPONDENT

CERTIFICATE OF MAILING

[ certify that on this 24" day of September, 2015, a true and correct copy
of the foregoing was mailed, with full first-class postage pre-paid, to:

Mark Henricksen
600 N. Walker, Suite 201
Oklahoma City, OK 73102

Qi radls,

JENNHER B)MILLER
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IN THE COURT OF CRIMINAL APPEALS FOR THE STATE oF Omm

MICH A
EL
ek Eg}f‘?"gﬁﬂs

NOT FOR PUBLICATION

201
JEFFREY DAVID MATTHEWS,

Petitioner,

)
)
)
)
-vs- ) No. PCD-2010-1193
)
STATE OF OKLAHOMA, )
)
)

Respondent.
OPINION DENYING THIRD APPLICATION FOR

POST-CONVICTION RELIEF, MOTION FOR EVIDENTIARY HEARING AND
EMERGENCY REQUEST FOR STAY OF EXECUTION

A. JOHNSON, PRESIDING JUDGE:
Before the Court is Petitioner Jeffrey David Matthews’ third application

for post-conviction relief, motion for evidentiary hearing and emergency motion
for stay of execution. A jury convicted Matthews in 1999 in the District Court
of Cleveland County, Case No. CF-95-183, of the first degree murder of his
great uncle and sentenced him to death.? Since then Matthews has

challenged his Judgment and Sentence on direct appeal,? in collateral

! Matthews' jury found two aggravating circumstances to support the death penalty: 1)
Matthews created a great risk of death to more than one person; and 2} that the murder was
committed while Matthews was serving a sentence of imprisonment. Matthews' jury also
convicted him of Assault and Battery With a Deadly Weapon {Count II}, Conspiracy to Commit a
Felony (Count HI) and Unauthorized Use of a Motor Vehicle, Matthews’ jury recommended one
hundred years imprisonment on Count II, fifty years imprisonment on Count III and twenty
years imprisonment on Count IV. The Honorable Candace Blalock followed the jury's
sentencing recommendation and ordered Matthews’ sentences to be served consecutively,

2 This Court affirmed Matthews' Judgment and Sentence in Matthews v. State, 2002 OK CR 18,
45 P.3d 907. Certiorarl was denied by the United States Supreme Court in Maithews v,
Oklahoma, 537 U.S. 1074, 123 S.Ct. 665, 154 L.Ed.2d 570 {2002). ‘

EXHIBIT
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proceedings in this court,® and in habeas corpus proceedings and other
lawsuits in federal court.t All of these challenges have proven unsuccessful.
Matthews is set to be executed on January 11, 2011. The State filed a
response to this third application on December 27, 2010.

In this most recent challenge to his judgment and sentence, Matthews
raises two claims. He argues that newly discovered evidence supports his
claim that he was denied a fair trial and that his execution must be stayed
because the State intends. to use pentobarbital as the barbiturate drug in the
lethal injection process in violation of Oklahoma law.

We reject both arguments and deny his application for post-conviction
relief.

The Post-Conyiction‘ Procedure Act governs post-conviction proceedings

in this State. 22 0.5.Supp.2006, §§1080 -1089. It provides in relevant part:

3 Matthews' second application for post-conviction relief was denied earlier this year in
Matthews v. State, Case No. PCD-2010-266 (unpublished opinion)(April 14, 2010) Matthews'
original application for post-conviction relief was also denied. See Matthews v. State, Case No.
PCD-2002-391 (unpublished opinion){Aug. 26, 2002).

* Matthews sought a writ of habeas corpus in the United States District Court for the Western
District of Oklahoma which was denied. See Matthews v. Workman, No. Civ-03-417-R. 2007
WL 2286239 (W.D.Okla. Aug. 6, 2007). Matthews appealed the federal district court's decision
and the Tenth Circuit denied relief in Matthews v. Workman, 577 F.3d 1175 (10t Cir.2009).
The United States Supreme Court denied certiorari in Matthews v. Workman, ___U.S.__, 130
S.Ct. 1900, 176 L.Ed.2d 378 (2010). This Court originaily set Matthews's execution date for
June 17, 2010. His execution date was rescheduled to August 17, 2010 after the governor
granted Matthews two reprieves. On August 17, 2010, the Honorable Stephen Friot of the
United States District Court for the Western District of Oklahorna stayed Matthews's execution
pending review of a motion for preliminary injunction filed by Matthews in Pavatt v. Jones, et
al., No CIV-10-141-F. Matthews intervened in that federal civil rights lawsuit challenging
Oklahoma’s lethal injection protocol on Eighth Amendment grounds. Judge Friot held a
hearing and ruled against Matthews and Matthews's stay of execution dissolved on November
20, 2010. The Tenth Circuit upheld the district court's ruling on December 14, 2010. See

FPavatt, et al, v, Jones, et al., No. 10-6268. g
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8. ... if a subsequent application for post-conviction relief is filed
after filing an original application, the Court of Criminal Appeals
may not consider the merits of or grant relief based on the
subsequent . . . application unless:

a. the application contains claims and issues that have not

been and could not have been presented previously in a timely

original application or in a previously considered application

filed under this section, because the legal basis for the claim

was unavailable, or

b.(1} the application contains sufficient specific facts
establishing that the current claims and issues have not and
could not have been presented previously in a timely original
application or in a previously considered application filed
under this section, because the factual basis for the claim

was unavailable as it was not ascertainable through the
exercise of reasonable diligence on or before that date, and

(2) the facts underlying the claim, if proven and viewed in

light of the evidence as a whole, would be sufficient to

establish by clear and convincing evidence that, but for the

alleged error, no reasonable fact finder would have found the

applicant guilty of the underlying offense or would have

rendered the penalty of death.
22 O.5.Supp.2006, § 1089(D)(8). Further, the rules of this Court provide that
“In]o subsequent application for post-conviction relief shall be considered by
this Court unless it is filed within sixty (60) days from the date the previcusly
unavailable legal or factual basis serving as the basis for a new issue is
announced or discovered.” Rule 9.7{G)(3), Rules of the Oklahoma Court of
Criminal Appeals, Title 22, Ch. 18, App (2010).

A. Newly Discovered Evidence

Matthews argues that newly discovered evidence demonstrates that he

was denied a fair trial. He maintains that executing him for the murder of his




great-uncle without a fair trial would constitute a miscarriage of justice. In
support, he relies on 1) the evidence previously offered in his second post-
conwviction relief application, 2) affidavits from friends, family members and a
juror generated for purposes of obtaining executive clemency, and 3) an
October 21, 2010 affidavit from Bobby Ray Matthews, Minnie Short’s brother,
attesting that Minnie Short, the surviving victim, said that Matthews was not
inside the Short residence when Earl Short was murdered. Matthews submits
that these materials support a finding that the validity of his conviction is in
doubt for these reasons 1) no physical evidence connected him to the crime
scene, 2) the possibility local police framed him for the murder, 3) alternative
perpetrators have not been eliminated, 4) the jury struggled to reach a guilty
verdict with the evidence presented, and 5) Bobby Ray Matthews’ recent
affidavit provides proof that the State's theory portraying Matthews as the
shooter was wrong.

Matthews’ primary obstacle to review here is that the majority of the
information submitted in support of this claim was discovered more than sixty
days ago and cannot be considered by this Court under our rules. To overcome
this procedural bar, Matthews claims the failure of this Court to review his
claim and all materials together would create a miscarriage of justice under

Valdez v. State, 2002 OK CR 20, 1 28, 46 P.3d 703, 710-11.5

® Under Valdez, this Court may exercise its inherent power to grant relief when an error
complained of has resulted in a miscarriage of justice or constitutes a substantiat violation of a

constitutional or statutory right.



Of the several filings he provides in support of his current application for
relief, only one complies with our sixty day rule—the October 21, 2010 affidavit
of Bobby Ray Matthews. The remaining affidavits and exhibits were available
more than sixty days before the filing of this third application for post
conviction relief. Also Matthews includes in this third application many of the
same affidavits and arguments rejected in his second application for post-
conviction relief. These recycled materials will not be considered not only
because they are untimely, but also because we have previously rejected them
and further consideration is barred under the doctrine of res judicata.®

With the exception of Bobby Ray Matthews’ affidavit, Matthews has not
shown that the affidavits obtained after the filing of his second application for
post-conviction relief could not have been presented earlier with the exercise of
reasonable diligence. Nothing in these affidavits suggests the afflants were
unavailable or unwilling at that earlier time to provide the information
contained in their affidavits filed in this matter. We note these affidavits were
originally generated for purposes of obtaining executive clemency for Petitioner.
The affidavits of Wilma JoAnn Daniels (attachment 2), Judith Elkins
(attachment 3), Amanda Smith (attachment 4}, Randy L. Howell {attachment 5)
and Bobby Youngblood (attachment 6) are consistent with Matthews' claim in
his second post-conviction application that prosecutorial and law enforcement

misconduct deprived him of a fair trial and that he is actually innocent. In

8 This includes Matthews' attachments 7, 8, 9, 10, 11, 12, 13, 14, 15, 16 and 18.
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these affidavits it is alleged that Matthews should not be executed because 1)
the evidence was insufficient to establish that Matthews was the gunman, 2)
Matthews was framed by local police because of animosity between law
enforcement and the Matthews’ family, and 3) alternative suspects have not
been eliminated. With the exercise of reasonable diligence, Matthews could
have presented these affidavits in conjunction with his similar arguments and
claims in his second post-conviction relief application. Under the Capital Post-
Conviction Procedure Act, we are barred from considering these affidavits and
the arguments based upon them. 22 0.5.Supp.2006, § 1089(D)(8).

We reject Matthews’' claim that he has suffered or will suffer a
miscarriage of justice if we decline to review his most recent claim based on
these materials. Because we find no miscarriage of justice here, we decline to
exercise our inherent power to override all procedural bars and grant relief.

Matthews’ primary piece of new evidence is the October 21, 2010
affidavit of Bobby Ray Matthews {attachment 1). Bobby Ray Matthews attests
that he spoke with his sister, the surviving victim Minnie Short, at the hospital
within hours of the murder. He claims Minnie told him that Matthews was
involved in the burglary and murder, but had remained outside the house
during the crime. He claims further that Minnie told him that it was two other
boys who entered her house that moming and that she was adamant that
Matthews was not with them. Matthews explains that he withheld this

information during the August 2010 interview with Petitioner’s defense team



because he "wanted to stay out of it,” “didn’t want to stir up any trouble within
my family” and because he never believed Matthews would be executed,

The State correctly notes that this affidavit offers little more than
inadmissible hearsay to prove that Matthews was not the triggerman and was
not inside the house at the time of the murder.” 12 0.S.Supp.2002, §§ 2801,
2803 & 2804. The submission of this affidavit now—within days of Matthews'
scheduled execution date—makes it inherently suspect. This is particularly so
in light of the fact that the same Bobby Ray Matthews made a similar affidavit
as recently as August, 2010 and therein made no mention of statements by
Minnie Short tending to exonerate Petitioner. He does state in that earlier

affidavit, however, that he believes “they don’t have the right person,” that “Jeff

was probably involved in some way and could have been out there when it

happened,” but that he does not believe “Jeff was the one who shot and killed
Earl.”

It requires a stretch of credulity to reconcile those statements Bobby Ray
Matthews attested to in August with the statements he makes in his most
recent affidavit. The reasons he provides for withholding information about
Minnie’s hospital bed revelations until now are simply unworthy of belief.

Furthermore, the statements Bobby Ray Matthews belatedly attributes to

Minnie are contradicted by the evidence. Minnie herself testified she could

7 Mrs. Short has been dead now for several years and is unavailable to rebut these allegations.
See Respondent’s Exhibit D,



identify none of the intruders in her house and specifically did not identify
Jeffery David Matthews. Also, Petitioner Matthews has relied in the past on the
testimony of his co-defendant, Tracy Dyer, in his second trial exonerating him
from any involvement in the crime.® The statements newly attributed to Minnie
by her brother, Bobby Ray, implicate Petitioner Matthews in the crime and
contradict his claim of actual innocence. Those statements are also
inconsistent with the statements made in the affidavit of Wilma JoAnn Daniels
(also submitted by Petitioner), that her sister Minnie told her that she could not

say who was in her house because she was not wearing her glasses

{attachment 2).

The Tenth Circuit, in rejecting Matthews’ attack on the sufficiency of the
evidence, reviewed the evidence against Matthews, and noted

significant and uncontested other evidence pointed [to Matthews],
including: (1} Mr. Matthews’s girlfriend’s testimony that Mr.
Matthews left his home with Mr. Dyer the night before the murder
and did not return that night; (2) Mark Sutton's testimony that he
loaned Mr. Matthews his .45 caliber Ruger the day before the
murder and that Mr. Matthews did not return it; (3) the same .45
caliber Ruger was later identified as the murder weapon and was
discovered behind Mr. Matthews's home; (4) Bryan Curnry's
testimony that a year prior to the murder, he drove Mr. Dyer and
Mr. Matthews to the Shorts’ residence to burglarize their cellar; (5)
Thomas Tucker's testimony that he saw two people in pickup
trucks near the Shorts’ residence around the time of the murder,
one of whom was wearing khaki coveralls; (6) Mrs. Short's
testimony that the shooter was wearing khaki coveralls; and (7) the

8 Dyer pled guilty pursuant to a plea agreement in which he received a life sentence for the
murder and agreed to testify against Matthews. In Matthews' first trial, Dyer testified that
Matthews shot the victim and Matthews was convicted. Matthews appealed and we reversed
his case for a new trial because of the erroneous admission of Matthews' statements that were
the product of an illegal arrest. See Matthews v. State, 1998 OK CR 3, 953 P.2d 336. On
retrial, Dyer recanted and claimed Matthews was not involved In the burglary-murder.

8




fact that police seized Mrs. Short's pill bottle, $300.00 cash, and a
pair of brown coveralls from Mr., Matthews's home two days after
the murder.

Matfthews v. Workman, 577 F.3d 1175, 1185 -1186 (10t Cir.2009). Sée
also Mattheivs v. State, 2002 OK CR 16, 1 36, 45 P.3d 907, 920.

On this record, we find that the affidavit of Bobby Ray Matthews neither
provides sufficient support for post-conviction relief in this case, nor requires
an evidentiary hearing on the issues raised.

Oklahoma's Lethal Injection Protocol

Oklahoma law states:

The punishment of death must be inflicted by continuous, intravenous

administration of a lethal quantity of an ultrashort-acting barbiturate

in combination with a chemical paralytic agent until death is pronounced
by a licensed physician according to accepted standards of medical
practice.

22 0.5.2001, § 1014 (A) (emphasis added).

Matthews argues using pentobarbital as the barbiturate drug in the
execution process violates Oklahoma’s statute prescribing the manner of
executing a death sentence because pentobarbital is an intermediate-aciing
barbiturate rather than an ultrashort-acting barbiturate.? Matthews raised
this claim in summary fashion in federal court. See Pavatt, et al. v. Jones, et alL,

No. 10-6268 (10% Cir.2010)(unpublished). Matthews presented no evidence,

and few legal authorities, in support of the claim. Id. The federal district court

® The classification of “ultra-short™ or “intermediate” refers to the duration the patient is
unconscious or sedated rather than the length of ime it takes the barbiturate to take effect.
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summarily rejected the claim as meritless at a preliminary injunction hearing,
and did not expressly address it in its subsequent written order memorializing
its oral rulings. Id. In rejecting Matthews’ claim that he has a protected “state-
created life interest” in being executed in accordance with the precise protocol
set forth in § 1014 (A}, the Tenth Circuit noted that, though not entirely clear,
the term “ultrashort-acting” barbiturate in Oklahoma's statute (22 0.S5.2001, §
1014 (A})) appears to be used “in a different sense, to refer to how quickly the
barbiturate takes effect.” Id. n. 2. That court, however, made no ruling on the
claim before us.

Prior to the execution of John David Duty on December 16, 2010, the
Oklahoma Department of Corrections (ODOC) had used sodium thiopental as
the ultrashort-acting barbiturate in all executions since the legislature enacted
§ 1014 (A) in 1977. In recent times, however, ODOC has been unable to obtain
sodium thiopental and, in response, has changed its lethal injection protocol to
allow for the use of pentobarbital in the event there is an insufficient quantity
of sodium thiopental. See Respondent’s Exhibit G “Revised ODOC Execution
Protocol” OSP-040301-01 p. 15 (effective October 21, 2010}. According to

Matthews, ODOC intends to use pentobarbital in his execution. 10

!0 The State argues Matthews has known that ODOC intended to use pentobarbital since
Septemmber 2010 and that this claim is barred by this Court's sixty day rule. Rule 9.7(G}{(3),
Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch. 18, App (2010). This Court set
Matthews' current execution date on December 14, 2010 after two reprieves from the governor
and the dissolution of a stay granted by the United States District Court for the Western
District of Oklahoma. This Court has not yet had the opportunity to rule on this issue. If
Matthews' claim is correct, then his legal sentence will be carried out in an illegal manmner.

10




We are called upon to interpret the phrase “ultrashort-acting
barbiturate” in 22 0.8.2001, § 1014 (A). Our task in construing a statute is to
determine and give effect to the intent of the Legislature as expressed in the
statute. Head v. State, 2006 OK CR 44, 9 13, 146 P.3d 1141, 1145. To
determine the intent of a legislative enactment, we look, at among other things,
to the evils and mischief to be remedied and consider the consequences of any
particular interpretation. Id. “Where construction of a statute produces
anomalous or absurd results, we must presume that such consequences were
not intended and adopt a reasonable construction that avoids the absurdity.”
Id.

In considering the issue, we have reviewed the deposition testimony of
the State's expert, Mark Dershwitz, M.D., Ph.D., presented in the federal civil
rights lawsuit challenging Oklahoma's lethal injection protocol on Eighth
Amendment grounds.l! See Pavatt, et al. v. Jones, et al., No. CIV-10-141-F,
supra. His testimony shows that there is little practical difference between
sodium thiopental and pentobarbital in the execution process. Pentobarbital is
a longer lasting anesthetic than sodium thiopental. It reasonably follows that
using a barbiturate with a longer duration would do no further harm to the

condemned individual and would mitigate any concern the individual would

Given the nature of this claim, we address it on the merits. See Malicoat v. State, 2006 OK CR
25, 9 3, 137 P.3d 1234, 1235.

‘' Dr. Dershwitz {s a medical doctor, a professor of anesthestology at the University of
Massachusetts and a board certified practicing anesthesiologist who holds a Ph.D. in

pharmacology.
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regain consciousness and suffer pain as the other two drugs are administered.
Both péntobarbital and sodium thiopental cause rapid unconsciousness and
both are lethal in the dosage specified by Oklahoma’s lethal injection protocol.
Furthermore, there is practically no difference in the time required for these
drugs to take effect.

Death by lethal injection prescribed in § 1014 (A) is designed to kill the
individual. Using either barbiturate—pentobarbital or sodium thiopental—
results in the rapid onset of unconsciousness followed by swift death.12 Both
barbiturates are ultrashort-acting insofar as the onset of sedation with either is
rapid. The law requires the use of “an ultrashort-acting barbiturate” so that
the condemned person will be executed as quickly and painlessly as possible,
The intent of § 1014 is to ensure that the individual is unconscious before the
potentially painful drugs (vecuronium bromide and the potassium chloride) are
administered. The obvious purpose of § 1014 is to ensure that the onset of
unconsciousness is quick and that the individual does not suffer during the
execution process. The purpose and intent behind the statute lead us to
conclude that the legislature did not use the term “ultrashort-acting”
barbiturate in its clinical or kinetics sense, but rather to refer to how quickly
the barbiturate takes effect to render the individual unconseious. To interpret §

1014 in such a way that requires the use of an anesthetic designed to render

'* Oklahoma requires a minimum five minute delay between the administration of the
barbiturate and the other drugs during which time a licensed physician monitors the inmate's

12
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an individual unconscious for only a short period of time, as in a clinical
setting, would be absurd and contrary to the obvious objective of the statute.
The expert testimony from the recent federal proceeding shows that
pentobarbital is an ultrashort-acting barbiturate in the onset of sedation. As
the Tenth Circuit noted, the district court’s findings—that the individual will
not be sentient for more than a very short time following the intravenous
Injection of 5,000 milligrams of pentobarbital—is well supported by the
evidence.!? We find on this record that the use of the barbiturate pentobarbital
in Oklahoma’s execution protocol does not violate 22 0.5.2001, § 1014 (A).
This claim is denied.
CONCLUSION

After carefully reviewing Matthews' third application for post-conviction
relief, we conclude that he is not entitled to relief. Accordingly, Matthews' third
application for post-conviction relief is DENIED. Further, his motions for an
evidentiary hearing and for an emergency stay of execution are DENIED,
Pursuant to Rule 3.15, Rules of the Oklahoma Couwrt of Criminal Appeals, Title
22, Ch.18, App. (2011), the MANDATE is ORDERED issued upon the delivery

and filing of this decision,

level of consciousness to ensure that the condemned is sufficiently unconscious prior to the
administration of the second drug (vecuronium bromide).

13 According to the warden who supervised John David Duty's execution on December' 16,
2010, Duty received the prescribed dosage of pentobarbital and appeared to expire within
approximately three minutes, He was pronounced dead by the attending physician before the
vecuronium bromide and potassium chloride could be administered. The warden perceived no
difference with Duty’s execution as compared to those where sodium thiopental was used. See
Respondent’'s Exhibit G,
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LUMPKIN, JUDGE: CONCURRING IN RESULT

I concur in the results reached in this case but write separately to
address the same conéems I raised in Valdez v. State, 2002 OK CR 20, 11,46
P.3d 703, 711 (Lumpkin, P.J., concurring in part/dissenting in part) and
Malicoat v. State, 2006 OK CR 25, § 1, 137 P.3d 1234, 1239 (Lumpkin, V.P.J.,
concurring in part/dissenting in part). Appellant’s claims are waived as he
cannot show the claims could not have been presented to this Court
previously.

In analyzing Petitioner’s claim of newly discovered evidence the Court
determines that: “[bJecause we find no miscarriage of justice here, we decline to
exercise our inherent power to override all procedural bars and grant relief.”
This broad staternent is not supported by our Rules or precedent.

This Court has repeatedly stated that Oklahoma's Post-Conviction
Procedure Act is not an opportunity to raise new issues, resubmit claims
already adjudicated, or assert claims that could have been raised on direct
appeal or the original application for post conviction relief. Rojem v. State,
1996 OK CR 47, 9 6, 925 P.2d 70, 72-73; Moore v. State, 1995 OK CR 12, 9 4,
889 P.2d 1253, 1255-56. This is a statutory requirement of the Post
Conviction Procedure Act. 22 0.S.Supp.2006, § 10809. Further, it is a
requirement of Rule 9.7(G), Rules of the Oklahoma Court of Criminal Appeals,
Title 22, Ch. 18, App. (2010). The legal doctrines of waiver and res Jjudicata

have been developed through the ages to ensure finality of judgments. Valdez,




2002 OK CR 20, 1Y 5-6, 46 P.3d at 712 {Lumpkin, P.J., concurring in
part/dissenting in part). By disregarding binding authority, in order to assist a
defendant in litigating issues already decided or waived, this Court disregards
the concept of the Rule of Law. Id. Failure to adhere to statutory
requirements, as well as this Court’s own Rules, creates inconsistency and
brings into question the validity of the Court’s opinions. Malicoat, 2006 OK CR
25, 11, 137 P.3d at 1239 (Lumpkin, V.P.J., concurring in part/dissenting in
part). “Either the doctrines of waiver and res judicata apply to all or the
doctrines are eviscerated.” Valdez, 2002 OK CR 20, 17n. 3,46 P.3d at 712 n.
3 (Lumpkin, P.J., concurring in part/dissenting in part).

In the present case, the basis for Bobby Ray Matthews’ affidavit has been
available since the date of the crime. He attests that the surviving victim
provided him with the information at the hospital within hours of the murder.
As the current claim could have been presented previously in the direct appeal
or previously considered post conviction applications, the issue has been
waived.

Additionally, the Court reviews the merits of Petitioner’s claim that the
use of pentobarbital violates Oklahoma’s statute prescribing the manner of
executing a death sentence “[g]iven the nature of this claim.” Rule 9.7(G){(3)
requires that “no subsequent application for post-conviction relief shall be
considered by this Court unless it is filed within sixty (60) days from the date
the previously unavailable legal or factual basis serving as the basis for a new

issue is announced or discovered.” Neither the Post Conviction Procedure Act



nor our Rules provide for an exception “given the nature of the claim.” 22
0.5.Supp.2006, §§ 1080-1089. The materials presented clearly reveal that
Petitioner knew of the factual basis serving as the basis for this claim more
than sixty (60) days before the filing of the present application. As such,
Petitioner waived the claim and the Court is prohibited from reviewing the
merits of Petitioner’s claim.

This Court should adhere to Rule 9.7, the statutory requirements of 22
0.5.5upp.2006, § 1089 and consistently apply the doctrines of waiver and res

Judicata to all post conviction applications.




SMITH, J., CONCURS IN PART/DISSENTS IN PART:
I concur in the decision that the use of the barbiturate pentobarbital in
Oklahoma’s execution protocol does not violate 22 0.5.2001 § 1014(A).
However, | dissent to the denial of the Motion for Evidentiary Hearing
and Emergency Request for Stay of Execution. Matthews should be granted an

evidentiary hearing on the affidavit of Bobby Ray Matthews.




EXHIBIT

Credibility of Glossip case witness comes into question,
records show

Michael G. Scott, a former inmate who said he served time with Justin Sneed, testified recently he heard Sneed
brag about setting Glossip up as the fall guy for the 1997 murder of Barry Alan Van Treese.

by Graham Lee Brewer Modified: September 18, 2015 at 10:20 pm + Published: September 18, 2015

The new key witness being relied on by attorneys to stop the execution of Richard Glossip once told anthorities he lied “all the time,”
records show.

Glossip's execution was postponed this week after Michael G. Scott, a former inmate who
said he served time with Justin Sneed, testified recently he heard Sneed brag about setting
Glossip up as the fall guy for the 1997 murder of Barry Alan Van Treese.

However, Scott’s credibility has now come into question.

In a 2005 Oklahoma Department of Corrections document, Scott admitted he was an
habitual liar — answering “yes all the time” to a question “Have you lied about something
or not told the truth?”

In the document, Scott, then 18, admitted to using several illegal drugs, including cocaine,
marijuana, inhalants, amphetamines and barbiturates. He also noted that he only
completed nine years of school.

Glossip, 57, was convicted for hiring Sneed, 37, to kill their boss, Van Treese, at the Best
Budget Inn in Oklahoma City. Sneed was convicted of beating Van Treese, 54, to death
with a baseball bat.

He received a sentence of life without parole after agreeing to testify against Glossip.

Michael G. Scall Glossip, who received the death penalty, always has maintained his innocence.,

The former inmale's testimony was entared as new ol st -

evidence by Richant Glossip’s atiomeys. Glossin’s The Oklahoma Court of Criminal Appeals postponed Glossip's executian by lethal

execulion was postpaned until Sept. 30. [Photo provided injection for 14 days — until Sept. 30 — after defense attorneys claimed Scott's testimony

by Corectians Department]

is new evidence that could cast doubt on Glossip's guilt.

Scott stated that in 2006 he “heard Justin Sneed talk about the murder case that he was in
prison for, and about Richard Glossip. I clearly heard Justin Sneed say that, in his statements and testimony, he set Richard Glossip up,
and that Richard Glossip didn't do anything.”

Scott served five years in state prison on armed robbery charges. He said when he saw Don Knight, one of Glossip's attorneys, speaking
ahout the case on television, he felt compelled to tell someone.

Knight and Glossip's legal team presented Seott's affidavit as new evidence in the ease, along with the interview of another man, former
inmate Richard Allan Barrett, who testified that Sneed was addicted to methamphetamine. Barrett has prior federal drug convictions.

Over the past several days, Glossip's legal team has asserted that had the jury in Glossip’s case seen Scott's affidavit and known that
Sneed had a serious drug addiction they would have found his testimony against Glossip less credible.

Reached by phone Friday, Knight dismissed the new attempts to discredit Scott.

“This is 2015. You're bringing me documents from 2005,” he said. “If (Scott) was a drug user and liar in 2005, which by the way, Justin
Sneed was a drug user and a liar in 1997, and apparently what he has to say is good enough for the government.

“If they're going to say that liars and drug users are people that we can't trust ... that's exactly who they're expecting us to trust.”

Knight said both Scott and Barrett, who are both free men, came to him with information, fully aware that their lives would come under
serutiny for their involvement. Knight said other inmates to whom he has spoken, who have similar information about Sneed, have
declined to get involved in the case.

“If it wasn't for the courage of those two guys, I don't think we'd be having this conversation right now,” Knight said, “I think they would
have killed (Glossip) on Wednesday. So, I guess they must have something to say, and I guess those affidavits must be worth
something.”



» Knight still is working to find new evidence and is asking the court for a new trial in Glossip's murder for hire conviction.

“I want a hearing,” he said. “I want to put Michael Scott up on the witness stand, and I want whoever represents the state to have at it.
Let's do it in court, that's where it heeds to be.”



Jennifer Miller

From:

Sent:

To:

Subject:
Attachments:

Jennifer,

Prater, David <dprater@oklahocmacounty.org>
Friday, September 18, 2015 10:45 AM

Jennifer Miller

FW: Robert Glossip's Arrest Report

Robert Glossip Arrest Report CF 1996-7587.pdf

Attached is the message header and report as forwarded to Ms. Lord.

David

From: Prater, David

Sent: Tuesday, September 15, 2015 3:16 PM

To: 'kathieen@klordlaw.com'

Subject: Robert Glossip's Arrest Report

EXHIBIT
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Jennifer Miller

From: Prater, David <dprater@oklahomacounty.org>
Sent: Friday, September 18, 2015 10:51 AM

To: Jennifer Miller

Subject: FW: Additional information and request
lennifer,

Attached is the email string between Ms. Lord and me regarding the color of the pistol seized from Rabert Glossip. As
you will note below; Ms, Lord was advised that the pistol was in fact black, not nickel. The report followed the next
day. The nickel plated pistol is noted in their application at Page 20, footnote 5. They allege facts they know are not
true.

David

From: Prater, David

Sent: Monday, September 14, 2015 3:23 PM
To: 'Kathleen@klordlaw.com’

Subject: RE: Additional information and request

Kathleen,

I'm sorry failed to advise you of the information in the police report. The pistol seized fram the person of
Robert Glossip in CF-1996-7587 was black.

David Prater

From: Prater, David

Sent: Monday, September 14, 2015 2:49 PM
To: 'Kathleen@klordlaw.com'

Subject: RE: Additional information and request

Kathteen,

The medical examiner office would have the autopsy information you have requested. You witl need to request
that from them. I have the CF 1996-7587 file. | am happy to provide it ta you for your inspection when you come to
visit.

David Prater

EXHIBIT



AFFIDAVIT OF CARL BEAR

STATE OF OKLAHOMA )
) sS.
COUNTY OF OKLAHOMA )

I, Carl Bear, being of legal age and sound mind, do solemnly swear and state as
follows:

1. I am the Warden for Joseph Harp Correctional Center located in Lexington,
Oklahoma.

2, I am familiar with offender Justin Sneed #265681.

3. On September 14, 2015, I reviewed visitation records to determine if Mr. Sneed
received visits during the months of August and September, 2015.

4, Records indicated that Mr. Sneed did not have any visits during the month of
August 2015,

5. Records indicated that Mr. Sneed received the following visits in September 2015.
September 2, 2015 - Sister Helen Prejean

September 3, 2015 - Cary Aspinwall (Reporter for Frontier - Jenks, Oklahoma)
September 4, 2015 - John Coyle (Attorney at Law - Oklahoma City, Oklahoma)

4

CARL BEAR, WARDEN
Joseph Harp Correctional Center

FURTHER AFFIANT SAYETH NOT.

Subscribed and sworn to before me this 23™ day of September, 2015.

@(ﬂdr (»é %ﬂd&/\

Notary Public

) ) ] . \\\u\tlllun
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IN THE DISTRICT CQURT OF OKLAHOMA COUNT

]
STATE OF OKLAHOMA g UAMES w. PATTERSOM }
! CLERY

- COPY
The State of Oklahoma, ) '

Plaintiff. FILED J
| IN COURT OF GRIMINAL APPEALS O)-ou <17

STATE OF OKLAHOMA

vs. HAR 23 zm])j CF 97- (0244
MICHAEL S. RICHIE B LEAL
Richard Glossip, CLERK ) FmEDlNTHEDﬂmeTLOURT

OMAHOMA“QUNﬁanA
Defendant. } .
SEP 2 5 1998
PA}HILJLAIF I'u.uLd’...! POLNRYE B (_;LERK
Proceedings had April the 22ngk“1997

Depugy
Before Judge {harles Humble

APPEARANGCES

FOR THE STATE: Ms. Fern Smith, Assistant District Attorney,
Oklahoma County Courthouse, Oklahoma City, COklahoma 73102.

FOR THE DEFENDANT: Mr. Wayne M.. FOTf— nerat, Attorney at Law,

73112,

2525 N.W. EXpressway, Sqigngsﬂ ,,Fl oma City, Oklahoma

1 .
REPORTED BY: Ken Eha;péa, Cerie—:tff’—— Shorthand Reporter
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second interview?
A Well, there are some things that preceded this
interview. Mainly, we had asked Mr. Clossip 1f he would take
a polygraph examination during the first interview, which he
readily agreed to. He said he'd do anything he could to help
out. We were advised later that evening that Mr. Glossip was
Selling some of his items that he owned and was trying to get
loney and was packing his things, planning on leaving town.
AL that point my partner and I decided to call in a couple of
investigators that were working in a special unit there in
which to watch Mr. Glossip the following merning. They drove
Lo the motel and set up out there approxXimately 8:00 a.m. and
observed his movements and then advised us that he was
heading downtown.

Mr. Glossip had been scheduled to take the polygraph at
1:30 and was asked to be at the police department by 12:30.
When he drove past the police department, continuing
downtown, he drove to an office building, T think it was 228
Robert 5. Kerr, where he made contact with an attorney by the
name of Mr. McKinsey. A short while later, approximately
1:00 p.n.. fvbeldevervmymparthisEifaésived: a callofrom Mr. o
'ﬁdKiﬁéﬁ?ﬁaﬂﬁﬁﬁﬁavisédﬁuﬁﬁﬁhat3
MrwﬁGiGSSipﬁwaSﬁinﬁhis?dffié@ﬁﬁﬁéﬂﬁﬁaf*Heidﬂadvised~him-note
té“ﬁ%kgﬁﬁﬁé“pdiygraph-exaﬂiﬁgﬁﬁgﬁuéﬁéiﬁhét he ‘was-not going

DISTRICT COURT QF CKLAHDOMA - OFFICIAL TRANSCRIPT
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At that time we had no more conversation with the
attorney, and it was reported to us that Mr. Glossip and his
girlfriend were leaving the building and getting in their
vehicle. AgIithat-timgTwe dsKed €he officders, Mauck and
Creeth;=if- they would 'stop him and ask HWim' if he:rwould come-
QVéf*tdﬁthé“ﬁﬁiiééﬁﬁeﬁﬁtﬁﬂﬁﬂtﬁtcﬁiﬁikﬁWiﬁﬁnﬂS%wwhich‘he
agreedstov 4o

AL that time he informed us that he was not going to --
he'd been advised by his attorhey not to take this polygraph
examination and that he wasn't going to take it at that tCime.
We left him in the interview room momentarily while we
discussed what our next course of action was going to be, and
because of the fact that we were concerned that Mr. Glossip
was getting ready to leave town, we decided that we had
enough probable cause to place him in jail.

;Héﬁhﬁaﬂﬁgéé;égzgiéi”ébﬁffiéfing statements. to officers
andﬁéﬁﬁ@%f%ﬁaiﬁiﬁﬁéigiEf:théﬁtfimeascene:andwtoyus«that*
cleariyrdimdicated that-he was’a-possible Principal in thisg-
hordcide. Wé'dféW*UpiaﬁpibbabléﬂCéﬁse“affidévitﬂand:our
lieGEefant- §1gned” iteand we were escorting him to the jail
whén he stopped us and wanted to talk.

At this point we told him there was nothing else to
talk about, that he was going to be placed in jail, and he
said, "You're putting me in jail because I won't take a |

polygraph?” - And I told him, "No, we're putting you in jail

DISTRICT COURT OF OKLAHCMA - QFFICIAL TRANSCRIPT
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because we think you're involved in this homicide."

And at that point he says, "Wait a minute, " he says.
"I'11l take this polygraph." And I said, "Well, we can't give
that to you. The time has passed.” I said, "You have an
attorney over there." And he said, "Well, I didn't hire that
attorney. I didn't pay that attorney any mongy. That
attorney i1s not representing me. I wanted to take the
polygraph all along, and that's what I want to do now if we
can do itc.”

We reiterate to him, "Are YOou sure you want to do
this?" Mr. Glossip advised that he did if we could still get
it., s0 we then escorted him back over to the homicide office,
at which time I called our polygraph operator and asked him
if we could still give the examination to Mr. Glossip, and he
said that he could still do it and to bring him over, which
we did. |

At that time Mr. Glossip was given a polygraph, and
after about an hour or two, we were called back over there
and advised by our polygrabh examiner that Mr. Glossip had
failed his polygraph examination.

Q Okay. Were there certain specific questions that he
had failed on the examination?

A Yes, ma'am. If I may refer to my report. There's so
many different tﬁings. We were advised by Warren Powers, who

is the polygraph examiner, that three gquestions that

DISTRICT COURT OF OKLAHOMA - OFFICIAL TRANSCRIPT




92

Mr. Glossip did not do well on was, number one, "bDid you plan
or conspire with Justin Taylor to cause the death of Barry
Vantrees?" The number two guestion was, "Do you know for
sure whe caused the death ¢f Barry Vantrees?" And number
three, "Did you, yourself, cause the death of Barry
Vantrees?” Mr. Powers advised Mr. Cook and myself that on
questions one and two, that Glossip failed those badly. He
said on question three, that he -- on the first chart that
was run, he flunked it. On the second chart, he didn't do
badliy, but on the third chart, he failed it completely.
These'questions were not necessarily given in the order that
I presented them to you, but they were part of the control
guestions that were asked.

Q As a result of that, did you then have a second
interview with the defendant?

A Yes, we did.

Q Did you inform him at the time you were conducting the
interviews that he had in fact failed the polygraph and the
guestions that he had failed?

A Yes, we did.

Q What d4id the defendant then tell you concerning the
murder of Mr. Barry Vantrees?

A The defendant was extremely nervous, as he was in the
first interview, and said that he was sorry that he had lied

te us during the first interview. Basically he said, "I
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